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3 th 1698. John Thynne the Father died, and John the Grandſon is yet living. ST 


5 5 0 „„ . Henry tt, and Richard Brett, ® : . . 
4 Mortgagee under John Thynne, Appe Ila „ | | Aſſrgnees of Major Brett, el pon 2888 
_ of Egham, £jq; I Si | 


The Queſtion Being, Whether a Leaſe of great Value obtain d, for procuring a Marriage, ought to ho ſet afide or not ? 
EE |} a APPELLANT's TITLE = 


H E Family of the Thyne's of Longleat having uſually-granted Leaſes for Lives of the Rectory of Thame in Oxfordſhire (being about 550 J. per Anmm) to the Family of the 
Thynnes of Egham in Surry (a Branch of that Family) for their better Support: 3 | | 
: And John Tpynne, the Grandfather of Egham, having a Leaſe under the Longleat Family, for his Life, 
Thomas Thynne,* Eſq; of Longleat (who was ſhot in his Coach) granted another Leaſe thereof to Fohn Thynne the Father, | for his Life. FEE | 5s | | | 

The now Zord Weymouth, upon Surrender of the former Leaſe, granted another Leaſe thereof to Truſtees, during the Lives of the ſaid John Tyne the Father, and John Thynne the 
Grand ſon of Egham, in Truſt for John Thynne the Father. ; 


' Frances Scribblehil, Adminiftr rü 
ef John Scriblbehill, | 


. 


* 


thoſe Children, and for Payment of his Debts; and made his Wife Mrs. Tyynne Executrix. 


. 5 ö The RESPONDENTS pretended TITLE. . : 
EE faid Thomas Thynne, Eſq;. having a Deſign to obtain the then Lady Ogle in Marriage, he firſt applied to Mrs Potter to aſſiſt him therein. And Mrs. Potter bargain'd for, and had 


| -a Bond from Mr. Tyynne for 500 l. for the Service ſhe pretended in procuring that Marriage. 1 | f 
That the ſaid Major Brert being a likely Perſon, Mr. Thynne applied to him, who had undertook to promote the Marriage; but at the ſame time bargain'd to have a Leaſe of the 
Rectory now in Queſtion, as a Reward for ſuch Procuration. And the ſaid Ar. Thynre diſcourſing with his Steward about the Major's Credit in the Lady's Family, and the way to 


engage him, ſaid, I have no Money, but I will give him Land. 


. - or Fuly, A Leaſe of the ſaid Rectory, for the Reſpondents Lives, was made by Mr. Thynne to Major Brett, for ſome feigned Conſideration, (the true Conſideration thereof being the procuring | 


% 


681. ofthe ſaid Marriage.) 5 | 2 He | | 
Lernſt1681. That by the Procurement of Major Brett and Mrs. Potter, the ſaid Marriage between M. Thynne and the Lady Ogle was had in a clandeſtine manner, viz. in Major Brett's own Houſe, 
| by Mr. Thynne's own Chaplain. : >; 1 5 c : 1 | 

That the Lady Ogle being diſcontented, refuſed to cohabit with Ar Thynne. 


Dee. and fone . Mr. Thynne ſued the Lady Ogle in the Spiritual Court, to compel her to cohabit with him as his Wife. 
SSL. _ Major Brett being intended to be a Witneſs to prove the Marriage, 


The Lady F Interrogatories to eroſ- examine him, and to diſable him from being a Competent Witneſs, by asking him, Whether he had not ſome Gift, Grant, or Reward for 
promoting the ſaid Marriage? | „„ = | Sl FORE 333 | 
Major Brett, to enable himſelf to deny that he had any ſuch Gift, Grant, or Reward, delivered or ſurrendred up the Leaſe of June or July, 1681. to Mr. Thynne, upon his ſecret Promiſe 
of granting him a New one, after the Examination ſhould be over. RE | | | 
Major Brett about 2 or 3 days after was examined, and purged himſelf (as he thought) by that Expedient, and ſo became a good Witneſs to prove the Marriage. And Mr. Thynre, in 
the latter end of January, 1681. acquainted his Council, that the Major had delivered up the former Leaſe, and directed him to prepare a new one. And accordingly a new Leaſe (being 
the Leaſe now in Queſtion) was made in lieu of the former. And a Conſideration of 36 50 l. was inſerted therein (only for a Colour.) For tho the Major colourably gave Mr. Thynne a 
©. Notefor 36 50 J. yet that Note was afterwards deliver'd up, without payment of one peny of money. 1 „„ „ a 
That Major Brett and Mrs. Potter, (the two Match-makers) viewing Mr. Thynne's dead Body (after he was ſhot) the Major lamenting the misfortune, ſaid to her, That he would haue 
nothing for his part in it. But Mrs. Potter reply'd, That ſhe would. | EN 1 185 „ : | 
That Major Brett voluntarily aſſigned the New Leaſe in queſtion to the Reſpondents, who upon the death of John Thynne the Father in 1698. ſet up the ſame to defeat the Appellants 
Mortgage for 2000 J. and the ſaid John Thynne's younger Children. | DE 3 f 
The Appellant brought her Bill in Chancery, to be relieved againſt the Reſpondents Leaſe, as being obtain'd by ill Practice, to wit, on a Bargain to procure the ſaid Marriage, and had 
been kept ſecret from 1681. till 1698. That the Reſpondents having put in their Anſwer, and Iſſue being joined, and Witneſſes examined, the Cauſe came to be heard before the Right 
Honourable the Lord Keeper; who was pleaſed not to determine upon the Proofs and Circumſtances appearing in the Cauſe, Whether the ſaid Leaſe was obtained by Major Brett, as a 
- Reward for. procuring the ſaid Marriage; but was pleaſed to direct two Iſſues to be tried at Common Law. Firſt, Whether the ſaid 3650 l. was paid, as the Conſideration of the ſaid Leaſe, 
or not? And 24dly, Wherher the Conſideration of the ſaid Leaſe was the procuring the ſaid Marriage, or on what other Conſideration the ſaid Leaſe was granted ? | 


\ 


From which Order, or Direction of Trials at Common Law, the Appellant (being aggrieved) hath appeal'd to the moſt Honourable Houſe of Peers, as likewiſe from the Decree of Diſ- 


1 upon ſhall be reverſed ; And that a juſt Decree may be made for the hd fin 5 oe e N latins!) 
5 5 24 mongſt others (for the Reaſons following. 


i bat. 7 For that the taking of Bonds, or Bargains for Rewards for procuring of Marriages (altho not avoidable in Strictneſs of Law) yet in Courts of Equity hath always been decreed to be a 


fraudulent and ill Practice, and the ſame have in Equity been ſet aſide, as appears by the Precedents under written. 5 | | 
* Becauſe ſuch Bargains for Rewards will corrupt Executors, Truſtees, Guardians, Servants, and others, having intimacy and familiarity with Perſons of Quality and Fortune, to betray 


em into unhapyy Marriages. Such Bargains are the Seed of Fraud, that will poiſon the moſt intimate Friends to miſrepreſent and deceive. 


| ; 2dly, For that the Court o Chancery having an Original juriſdiction of Fraud and evil Practices, (altho* cover'd and cloathed with ſpecious Pretences, not avoidable by the ſtrict Forms of 


4 


Law) ought to have given Judgment in the ſaid Cauſe. upon the Circumſtances appearing in the Caſe, and have relieved againſt the ſaid Leaſe, and not have ſent the Appellant to prove 
5 the fame at Common Law (where Circumſtances of Fraud are not ſo properly enquirable by a jury.) : „ | 5 : | 
334i For that the Fraud and evil Practice of the ſaid Major Brett, in obtaining the ſaid Leaſe, are by the Circumſtances proved in the Cauſe apparent; and the ſetting aſide thereof can be 
attended with no ill Conſequences : Whereas by denying the Relief ſought for againſt it, the Appellant, and other Creditors of the ſaid John Thynhe of Egham, are defrauded, the Proviſion made for 
defeated, and Brokave in betraying of Perſons of Quality and Fortune into unhappy Marriages, may be encouraged, or, at leaſt, a ſafe Method to att therein may be found out, _ x 


his Family and Children is 
aud practiſed. | 


| * bly, For that the-inſerting into the faid Leaſe, as the Conſideration thereof, the ſaid great Summ of 3650 J. when, in truth, not one peny thereof was paid, or agreed to be paid, was a 


pretence to cover ſome Fraud or other, and the ſaid Leaſe was not, Bona Fide, made. 


Wbjeion. It will be Objected, and inſiſted on by the Reſpondents, That, in purſuance of the ſaid Order of Chancery, there was a Trial at Law had, and that the faid Trial was at the Bar of the 


Common Pleas; and that altho' the Jury found that the ſaid 3650 1. mention'd to be the Conſideration of the ſaid Leaſe, were not paid; yet they found that the ſaid Leaſe was not made 
for procuring of the ſaid Marriage. 3j i 3 3 | 5 : CT | 
And that upon Three Judges Certificates, a ſecond Trial was had at the Bar, in which the Jury found, as they had done on the former Trial. And that upon the final Hearing of - 

the ſaid Cauſe, the Lord Keeper aſſiſted by the Lord Chief Juſtice Holt, the Maſter of the Rolls, and the Lord Chief Juſtice Trevor diſmiſſed the Appellant's Bill. | 


Anſwer. In anſwer to which, the Appellant inſiſts, That theſe Verdicts ought not to be objected: Becauſe they are no more than a Conſequence of the ſaid erroneous Order of Chancery, from which 


the Appellant appeals, it being her Grievance that the Court directed thoſe Trials. When it ought to have given Judgment on the Proofs and Circumſtances appearing in the Caſe (the 
SubjeS matter of the ſaid Cauſe being meerly Matter of Equity not ſo properly enquirable by a Jury, eſpecially when the Appellant could not produce Witneſſes that were actually preſent, 
and privy to the very private Agreement made between Mr. Thomas T r and Major Brett, whereby the ſaid Matter was left to the Breaſt of a Jury, who might, and (the Appellant hath 
"reaſon to believe) did take upon em to judge, that the obtaining that Leaſe for procuring the ſaid Marriage, was not an unlawfnl Conſideration. 7 13 
The Appellant alſo inſiſts, That the Iſſue directed was not proper to try ſuch a Caſe, which is purely Matter of Equity: Eſpecially ſor that the latter Leaſe was in Fact made after the 
Marriage; but, in truth, was made in Conſideration of the Surrender of the former Leaſe. And if the former Leaſe was made upon a corrupt or unjuſtifiable Conſideration, the latter 
Leaſe muſt of Conſequence be affected with the like Corruption in a Court of Equity, tho? perhaps not Law. ; Hh Ts X 
Preſidents where Bonds and Bargains for procuring Marriages have been ſet aſide in Equity, without Trials at Common Law. 


I. The Caſe of Hall, Executor of the ſaid Mr. Thomas Thynne Plaintiff againſt Mrs. Potter. It was a Caſe adjudged in this Honourable Houſe, in the Year, whereby Mrs. Potter's 
| _— 5 500 l. obtain'd from this very MA. Thomas Thynne, for her Aſſiſtance in procuring this very Marriage between him and the Lady Oglè was ſet aſide, as obtain'd for an unjuſtifiable 
Conſideration. | x ; | ; 


15 their Leaſe, when they were both given for the ſame Conſideration, vix. for procuring the very ſame Marrirge between Mr. Thynne and the Lady Ogle. i | 
x Objeffion. But Mr. Thomas Thynne and the Lady Ogle, were equal in Fortune, and there was no Diſparagement; and the Lady Ogle's Grandmother conſented to the Marriage, and ſome Verbal 
Agreement was made for a Settlement to be made. 55 | ; | | „„ \ 
: If that were ſo, which the Appellant in no ſort admits.; yet potwithſtanding that Mrs. Potters 500 l. Bond obtained for procuring that Marriage, was ſet aſide by this Honourable Houſe. 
2 Objetion. But why was it not lawful-for Mr. Thynne to make ſuch Leaſe, as a Reward or Gratuity to Aajor Brett? 1 | | - | 
| The Anſwer is, That it was not lawful for Major Bret take ſuch Leaſe for his Service to be done in procuring the Marriage: It was as lawful for Mr. Thynne to give Mrs. Potter 
a Bond of 500 l. as to give Major Brett the Leaſe; and yet her Bond was ſet aſide by this Honourable Houſe. er Z 
"There are ſeveral other Precedents to the ſame purpoſe, which will be open'd by the Council. | | 


The ' Appellant therefore humbly inſiſts, that it has been the Law and Courſe of Courts of Equity, to ſet aſide all Bargains made for Rewards for procuring Marriages, which as pure Matter of 


Equity, the Chancery ought to have determined without ſending the ſame to be tried at Common Law, where ſuch Bargains are not avoidable. And therefore ſhe humbly hopes that the ſaid 
Orders and Deeree of Diſmiſſion ſhall be reverſed, and ſuch Relief given againſt the ſaid Brokage-Leaſe, as to your Lordſhip's great Wiſdom ſhall ſeem juſt, | 


— John Brockett. 


: | John Tiynne the Father mortgaged to the Appellants Inteſtate for 2000 J. And having many Children unprovided for, He, by his Will, deviſed the ſaid Rectory to raiſe Portions for 


_ miſſion in Chancery, that followed as a Conſequence thereupon. And humbly hopes, that the ſaid Order directing the ſaid Trials at Common Law, and the Decree of Diſmiſſion, there- 


The fame Juſtice that Tet aſide Ars Potter's Bond, will (it's hop'd) ſet aſide Major Brett's Leaſe. There can be no reaſon that Aro. Potter ſhould loſe her Bond, if the Bretts hold © 


